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Purpose

Over the past twenty years or so, maintenance and preservation have been defined in different terms.  This has occurred for a variety of reasons, primarily in an effort to clarify financial issues.  For example, there was a strong desire to obtain funding for projects that didn’t have the appeal of reconstruction or new construction, yet are critical to assuring the ongoing functionality of streets, roads, and highways.  Another example is accountants attempting to better define values of the infrastructure to meet new accounting standards promulgated by the Government Accounting Standards Board (GASB).  Yet the fundamental purposes of maintenance are the same in all cases.
These differing definitions have caused considerable confusion among even transportation professionals, and that confusion has extended into well meaning but misplaced uses of “preservation” in particular.  This purpose of this paper is to provide clarity in the use of the word “preservation” in the context of street, road and highway “maintenance”, and to clarify that it is in fact an integral part of maintenance, regardless of its several peripheral uses and purposes.

Federal Transportation Law

U.S. Department of Transportation
Perhaps the longest standing and most comprehensive definition is, and has been for decades, maintained in federal law.  Title 23, Chapter I, Subchapter 1, Section 101(a)(14) in its primary definitions states “The term “maintenance” means the preservation of the entire highway, including surface, shoulders, roadsides, structures, and such traffic-control devices as are necessary for safe and efficient utilization of the highway.”
Maintenance is of such high priority in federal programs that Congress felt compelled to place a requirement for maintenance in law at the outset of the Federal Highway programs.  That requirement has been maintained throughout the years and many re-enactments of the surface transportation programs.  Title 23, Chapter I, Subchapter 1, Section 116 states that if a state fails to maintain its federally designated routes (including all such designated city streets, county roads, and state highways) ALL future project funding will be discontinued “until such project shall have been put in proper condition of maintenance.”  This statute goes on to state, “A preventive maintenance activity shall be eligible for Federal assistance under this title if the State demonstrates to the satisfaction of the Secretary that the activity is a cost-effective means of extending the useful life of a Federal-aid highway.”  In other words, what the Washington State Auditor defines as “preservation”
.  Congress specifically requires of states as maintenance.
Similarly, in the Code of Federal Regulations Part 635, Subpart E regarding “Interstate Maintenance Guidelines”, the words maintenance and preservation go hand in glove.  Pay particular attention to 635.505(a)(1) through (6).  In each of these specific areas, the first word in laying out the guidelines required of each state is “preservation”
.
U.S. Army Corp of Engineers

While under the federal Water Pollution Control Act (commonly referred to as the Clean Water Act) of 1977 the EPA (Environmental Protection Agency) has responsibility for regulating discharge of pollutants into waters of the U.S., The USACE has the responsibility to issue “General Permits”.  According to the USACE web site “General Permits are issued nationwide or regionally for a category or categories of activities that are either similar in nature and cause only minimal individual and cumulative adverse impacts (Nationwide and Regional General Permits) or would result in avoiding unnecessary regulatory control exercised by another federal, state, or local agency and the environmental consequences of the activity would be individually and cumulatively minimal (Programmatic General Permit).”  Such activities include normal maintenance of streets, roads, and highways.
Title 40, Part 232 – 404 program definitions cover exemptions from the 404 permitting process.  Section 232.3
 , “Activities not requiring permits”, specifically states that various “maintenance” activities associated with various road classifications are exempted from permit requirements, provided manager follow Best Management Practices.  This exemption language recognizes that a variety of activities occur that will have no or minimal impact on water, and are necessary to assure that such facilities remain usable.  It further allows maintenance, and even “reconstruction of . . . currently serviceable structures such as . . . bridge abutments or approaches, and transportation structures.”
It is apparent in reading this particular part of federal law that maintenance includes preservation in that it clearly states that currently serviceable structures may even be replaced under the maintenance exemption.  In fact, if maintenance is NOT properly provided on streets, roads and highways, and their associated drainage structures it is very likely that failures will occur that will have significant negative impacts on storm water runoff quality.
Federal Highway Administration

FHWA commonly provides further guidance on all types of issues dealing with roads, streets, and highways.  One of their most recent documents is directed specifically at the issue of the use of the words maintenance and preservation as used concerning pavements.  Obviously, this has been a cause of confusion in a number of areas.

There are several sub-definitions in this Federal Highways memo
.  Preventative maintenance refers to “treatments to . . . preserve the system”, and routine maintenance states “to maintain and preserve the condition of the . . . system”.  A look at the memo’s inclusion of “pavement reconstruction” is also useful to attempt to define maintenance.  It states that it “is the replacement of the entire existing pavement structure”.  Again, it provides a clear differentiation between maintenance, and/or construction and replacement.
Throughout these definitions, the incorporation of the word “preserve” continues to support the inclusion of preservation as an inherent part of maintenance.
Clearly, the intent of federal law is that preservation is a part of maintenance.
State Transportation Law
Washington State Constitution

Section 40
 of the State Constitution, based on the 18th Amendment passed by the Legislature in 1943 as HJR 4, and approved by the voters in 1944, places basic restrictions on the use of highway funds.  Within that section it refers to “construction, reconstruction, maintenance, repair, and betterment of public highways, county roads ...”

No use of the word “preservation” is made within the language of the basic laws of the state.  It wasn’t even until the 1970’s, nearly 100 years after its 1889 statehood and the adoption of the State Constitution that the word “preservation” as a part of state highway programs began to be used in state law.  Such a use still is not included in the State Constitution.
Revised Code of Washington (RCW)
A specific definition of “maintenance” is not found in the RCW’s.  There are numerous references to maintenance, virtually always in the context of defining a responsibility be the various levels of government in the state.  Historically these responsibilities have been intended and used to describe all activities related to physical activities on the ground.  Typically, if an activity is not “construction” or an “improvement” it is considered “maintenance”.  A primary example exists in RCW 36.75.030
, defining the options for the state DOT and individual counties to cooperate on such activities.  There it only refers to “improvement and maintenance”.
To find a definition of maintenance under state law, it is necessary to refer to the sections of state code that require cost accounting systems.  As a beginning, RCW 43.09.200 requires the state auditor to provide a uniform system of accounting for all local governments.  For example, RCW 35.76.020
 requires the auditor to provide a system that will “correctly show all street expenditures by functional categories”.  Similar requirements apply for county road systems.  These requirements allow not only citizens to see what their taxes are paying for, but also allow oversight agencies, such as the County Road Administration Board to review those expenditures to ascertain compliance with state laws.
The local government accounting requirements are developed in consultation with the Local Government Advisory Committee (of which the author is a member), a significant number of whom provide accounting services for their respective jurisdictions.  They are published in the voluminous Budgeting Accounting and Reporting System (BARS) manuals, two volumes separated for small and large local entities.

BARS Definitions
The definitions of “maintenance” and “preservation” (footnote 1) are included in the 2006 BARS Manual Volume 1, Part 4, Chapter 2, Page 21.  Both are included in this section as a means to clarify accounting principles designed solely to measure the value of an agencies infrastructure.  This particular section discusses the relevance of the Government Accounting Standards Board publication GASB 34.  GASB 34 has the sole purpose of presenting the financial records to reflect not only the annual revenues and expenditures in the language of business, but also the value of an agencies infrastructure.

The BARS definition for “preservation” use the words “specialized maintenance activities”, clearly inferring that while these activities may be accounted separately, they are in fact a part of maintenance.  Further, it is particularly interesting to note that while both are defined in this document, both GASB 34 and BARS refer to newly constructed infrastructure in different terms.

Even within this purely financial document, there is recognition that new infrastructure is different from maintained and preserved infrastructure, and that preservation is a part of maintenance.
Clearly, the intent of Washington state law is that preservation is a part of maintenance.

American Association of State Highway and Transportation Officials (AASHTO)
AASHTO is the pre-eminent agency on all issues involving highways.  Comprised of representatives of all 50 state transportation departments, it provides the voice for standardization of transportation definitions across the country.  AASHTO documents are commonly referenced and used throughout the world as well.

AASHTO Bylaws

In the most recent AASHTO bylaws, adopted September 19, 2005 at its annual meeting in Nashville Tennessee, there is reference to the standing committees, one of the largest being the Standing Committee on Highways.  Within the SCOH is the Highway Subcommittee on Maintenance.  Within the bylaws of the organization is a statement on the duties of this committee
.  It includes the words “. . . general maintenance specifications . . . involving the preservation of all classes of highways.”
AASHTO Maintenance Manual

One of the works of this committee is the AASHTO Maintenance Manual
.  On page 1‑11, the manual includes the statement: “Highway maintenance encompasses a program to preserve and repair a system of roadways with its elements to its designed or accepted configuration and to an accepted quality of roadway performance.”  Again, maintenance encompasses preservation.

AASHTO submittal to U.S. Access Board
The AASHTO definition of maintenance
 most recently used was submitted to the U.S. Access Board for consideration in their “Draft Guidelines for Accessible Public Rights-of-Way”.  This is another current example of an official definition by AASHTO that includes the words “Roadway Preservation and Preventative Maintenance”.
Contracting & Funding

Two related questions often raised about maintenance are how contracting and funding may change the definition.  The answer is quite simple; they do not.

Agencies across the country, state, local and federal, all contract at times for different types and levels of maintenance.  Local or state laws sometimes mandate it, other times it simply is the best way of doing business in that particular instance.  In no case does it change the actual work performed, or how it is physically conducted.

Similarly, a recent change in federal law now allows some aspects of maintenance, typically in the areas currently defined within the subset of preservation, to be conducted with the use of federal funds.  That is a significant change in long standing federal policy.  Along with the contracting question, it has added to the discussion of if maintenance is thus changed as well.  Again, the work tasks do not change.
Conclusion

While differing definitions are currently used for “maintenance” and “preservation”, in all of the major definitions of maintenance, preservation is included.  Based on personal experience over the past 30 plus years, and with the support of the most knowledgeable bodies in the world on this subject, the conclusion can only be that preservation of roads, streets and highways is an integral part of maintenance.
� 2006 BARS Manual Volume 1, Part 4, Chapter 2, Page 21:


Preservation:


For purposes of accounting and reporting under BARS, the costs of performing those specialized maintenance activities that serve to extend the originally estimated life of each type of roadway, roadway structure, and facility but do not increase its traffic flow capacity or efficiency.


� United States Code of Federal Regulations – Part 635:


PART 635--CONSTRUCTION AND MAINTENANCE--Table of Contents


              Subpart E--Interstate Maintenance Guidelines


Sec. 635.505  Maintenance guidelines.


    (a) The following critical elements should serve to direct the development and implementation of an Interstate maintenance program in each State.


    (1) Roadway surfaces. Preservation of the structural integrity of the roadway and the safety and comfort of the user. This includes a safe, smooth, skid-resistant surface, as close as practical to the original, or subsequently improved, grade and cross section.


    (2) Shoulders. Preservation of a safe, smooth surface which is free of obstruction, contiguous with the adjacent roadway surface, and as close as practical to the original, or subsequently improved, grade and cross section.


    (3) Roadside. Preservation of the roadside in a safe, pleasant, and forgiving manner through vegetation management, erosion control, and litter pick-up.


    (4) Drainage. Preservation of hydraulic capacity for which originally designed.


    (5) Bridges and tunnels. Preservation of the structural and operational characteristics for which originally designed. These include safe, smooth, skid-resistant surfaces; proper surface drainage; and adequate functioning bearing devices and substructural elements. Replacement or repair of structural railing and approach guardrail should be done without unreasonable delay. Tunnels should be cleaned, properly lighted, and adequately ventilated.


    (6) Snow and ice control. Preservation of the roadway safety, efficiency, and environment during winter driving conditions.


� United States Code of Federal Regulations – Part 232.3:


§ 232.3   Activities not requiring permits.





Except as specified in paragraphs (a) and (b) of this section, any discharge of dredged or fill material that may result from any of the activities described in paragraph (c) of this section is not prohibited by or otherwise subject to regulation under this part.


(c) The following activities are exempt from section 404 permit requirements, except as specified in paragraphs (a) and (b) of this section: 


(2) Maintenance, including emergency reconstruction of recently damaged parts, of currently serviceable structures such as dikes, dams, levees, groins, riprap, breakwaters, causeways, bridge abutments or approaches, and transportation structures.  Maintenance does not include any modification that changes the character, scope, or size of the original fill design.  Emergency reconstruction must occur within a reasonable period of time after damage occurs in order to qualify for this exemption.


� FHWA Memo “ACTION Pavement Preservation Definitions”


This memo available at the FHWA web site link � HYPERLINK "http://wwwcf.fhwa.dot.gov/pavement/preservation/091205.pdf" ��wwwcf.fhwa.dot.gov/pavement/preservation/091205.pdf� 


Preventive Maintenance is "a planned strategy of cost-effective treatments to an existing roadway system and its appurtenances that preserves the system, retards future deterioration, and maintains or improves the functional condition of the system (without significantly increasing the structural capacity)."  Source: AASHTO Standing Committee on Highways, 1997


Routine Maintenance "consists of work that is planned and performed on a routine basis to maintain and preserve the condition of the highway system or to respond to specific conditions and events that restore the highway system to an adequate level of service."  Source: AASHTO Highway Subcommittee on Maintenance


Pavement Reconstruction is the replacement of the entire existing pavement structure by the placement of the equivalent or increased pavement structure.  Reconstruction usually requires the complete removal and replacement of the existing pavement structure. Reconstruction may utilize either new or recycled materials incorporated into the materials used for the reconstruction of the complete pavement section.  Reconstruction is required when a pavement has either failed or has become functionally obsolete.


� Washington State Constitution, Section 40 Highway Funds:


All fees collected by the State of Washington as license fees for motor vehicles and all excise taxes collected by the State of Washington on the sale, distribution or use of motor vehicle fuel and all other state revenue intended to be used for highway purposes, shall be paid into the state treasury and placed in a special fund to be used exclusively for highway purposes. Such highway purposes shall be construed to include the following:��(a) The necessary operating, engineering and legal expenses connected with the administration of public highways, county roads and city streets;��(b) The construction, reconstruction, maintenance, repair, and betterment of public highways, county roads, bridges and city streets; including the cost and expense of (1) acquisition of rights-of-way, (2) installing, maintaining and operating traffic signs and signal lights, (3) policing by the state of public highways, (4) operation of movable span bridges, (5) operation of ferries which are a part of any public highway, county road, or city street;


� Revised Code of Washington 36.75.030


State and county cooperation. 


The state department of transportation and the governing officials of any county may enter into reciprocal public highway improvement and maintenance agreements, providing for cooperation either in the county assisting the department in the improvement or maintenance of state highways, or the department assisting the county in the improvement or maintenance of county roads, under any circumstance where a necessity appears therefor or where economy in public highway improvement and maintenance will be best served.


� Revised Code of Washington 35.76.020


Cost accounting and reporting — Cities over eight thousand.


The state auditor shall formulate, prescribe, and install a system of cost accounting and reporting for each city having a population of more than eight thousand, according to the last official census, which will correctly show all street expenditures by functional categories. The system shall also provide for reporting all revenues available for street purposes from whatever source including local improvement district assessments and state and federal aid.


� AASHTO Bylaws SCOH Subcommittee on Maintenance


Highway Subcommittee on Maintenance


The subcommittee shall prepare, publish and keep current: (1) general maintenance specifications for contract or force account work involving the preservation of all classes of highways under the jurisdiction of the Member Departments; (2) a comprehensive manual of recommended maintenance methods and practices; (3) a manual of instructions for inspectors of maintenance work; (4) information on new and improved maintenance equipment and practices; and (5) data on new types of equipment that will further mechanize and reduce the costs of maintenance operations and encourage maintenance performance records and reports that will: (a) identify design features that should be corrected as disclosed through maintenance problems and operation; (b) promote efficient and effective maintenance through improved management practices; (c) protect and enhance the quality of the environment; and (d) develop instructional recommendations for inclusion in a manual relating to roadside development and the preservation of the roadside. It shall identify and report to its parent standing committee on any federal regulatory mandates of national concern. Each Member Department shall be entitled to membership thereon.


To ensure consistency and the best thinking of the Association, the subcommittee shall work cooperatively, as appropriate, with other technical subcommittees.


� AASHTO Maintenance Manual


� HYPERLINK "http://maintenance.transportation.org/Assets/Download/AASHTOMaintenanceManual/1.pdf" ��http://maintenance.transportation.org/Assets/Download/AASHTOMaintenanceManual/1.pdf� 


� AASHTO Definition of Maintenance presented to the U.S. Access Board


“Roadway Preservation and Preventative Maintenance are activities undertaken to provide and maintain serviceable roadways and/or planned strategies of cost-effective treatments to an existing roadway and its appurtenances that preserve the system, retard future deterioration, and maintain the functional condition of the system. Also, the process used to extend the functional condition by adding longer life to the roadway surface without increasing the structural capacity of the roadway.”
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