5.D.
Interlocal agreement for modification of county facilities utility expense
INTERLOCAL AGREEMENT FOR MODIFICATION OF COUNTY

FACILITIES AT UTILITY EXPENSE

CONTRACT NO.___________

Project No._________

This Agreement, made and entered into this ________ day of __________, 19__, by and between ________________________, hereinafter called the “Utility”, and ________________ County, a municipal corporation located in and existing under the laws of the State of Washington, hereinafter called the “County”.

WHEREAS, the County has concluded that the improvements to ___________, County Road Project (CRP) No. _______, are necessary in order to provide an acceptable level of road safety and traffic circulation; and

WHEREAS, the County is the lead agency for the construction of the _______________________ Project, hereinafter called the “Project”; and

WHEREAS, the Utility holds a franchise for occupancy on County road rights-of-way and the Utility is required as a condition of its franchise and/or state law to relocate its facilities at its own expense to accommodate County road improvements; and
WHEREAS, the Utility has requested that the County modify its original project design to avoid significant effort and cost in association with relocation of the Utility’s facilities; and

WHEREAS, it is deemed to be in the best public interest for the County to include the necessary items of work, as requested by the Utility, in the County’s construction contract proposed for the Project; and

WHEREAS, the Utility agrees to reimburse the County for all costs associated with the design modification of proposed County facilities for the benefit of the Utility as described herein.

NOW, THEREFORE, it is mutually agreed as follows:

I.
PURPOSE AND DURATION
The purpose of this Agreement is to provide for the design modification and construction of County storm drain and other facilities at locations that minimize the amount of relocation of the Utility’s facilities located within County rights-of-way and to set forth the terms and conditions of the County’s engineering, inspection, and contract administration services on behalf of the Utility.

The duration of this Agreement shall be from the date of execution until the acceptance of the work and complete payment to the County by the Utility.  It is anticipated that this Project will be completed by _____________________.
II.
COUNTY RESPONSIBILITY

The County may undertake a public works construction project for ________________.  The County reserves the right to determine not to undertake the Project or to discontinue the Project at any time.  If the County determines to undertake the Project, the County will be lead agency for the construction project and the County will bid and may award the contract(s) for the Project in accordance with federal, state, and county law.

If the contract is awarded, the County shall administer the contract and provide construction engineering and construction inspection for the Project, including that portion of the Project involving the modified County facilities.

The modified County facilities include work as described in Exhibit A, attached hereto and by this reference made a part of this Agreement.

The County shall provide the Utility with a summary of estimated design cost for the modification of the County’s facility.  This summary of estimated cost will serve as the actual cost for the design effort.  In addition, the County shall keep a reasonably itemized and detailed work record covering the cost of construction related services performed on behalf of the Utility pursuant to this Agreement.  Upon completion of the Project, the County shall determine the actual cost of constructing the design modification.  The County shall bill the Utility in accordance with the cost reimbursement and payment provision of Section IV below.

III.
UTILITY RESPONSIBILITY

The Utility shall be solely responsible for all costs of design, construction, inspection, and contract administration related to the modification of County facilities and shall reimburse the County in accordance with the terms of Section IV below.

The Utility shall review engineering plans and notify the County as to the accuracy and completeness of the Utility’s facilities as shown.  The Utility shall provide pothole work at those locations where more detailed information is needed for design and construction.  The Utility shall inform the County regarding any of the Utility’s facilities which remain to be relocated and the schedule of such relocation.  The Utility shall be responsible for the relocation of its facilities and the associated costs.

The Utility shall comply with the terms of the franchise agreement between the Utility and the County, including, but not limited to, County design standards and specifications, and Chapter 136-40 WAC, Standard of Good Practice – Accommodation of Utilities on County Rights-of-Way.

The Utility shall make all reasonable efforts to cooperate with the Project Contractor in completing utility relocations as required and shall make necessary personnel available so as to not delay the Contractor’s construction schedule.

IV.
COST REIMBURSEMENT AND PAYMENT

The Utility agrees to set aside funds for payment to the County for the work in an amount not less than the estimated cost to modify the plans and specifications and for the cost of bid items for the County’s modified facility work and for an amount necessary to reimburse the County for design, construction inspection, construction engineering, and contract administration related to modification of County facilities.  The Utility agrees to make payment within forty-five (45) days of billing by the County.

The Utility shall pay the County one hundred (100) percent of the final cost of all contract bid items related to the modification of County facilities.

The Utility shall additionally pay the County an amount equal to fifteen (15) percent of the final costs of total bid items associated with the construction of the modified facilities excluding state sales tax, to compensate the County for construction engineering, construction inspection, and contract administration costs related to the County’s modified facility.  The Utility shall also pay all costs for design as shown in Exhibit A including an amount equal to fifteen (15) percent of the total consultant design costs, to compensate the County for administrative overhead and for related costs incurred from the beginning of the Project.

Upon request of the County, partial payments shall be made by the Utility to cover the costs of work performed and/or material acquired.  It is agreed that acceptance by the County of any partial payment shall not constitute agreement as to the sum due the County for any item.  At the time of final audit, all required adjustments will be made and reflected in a final payment.  In the event such final audit reveals an overpayment to the County, the County agrees to refund such overpayment to the Utility.

The Utility also agrees to pay the County _______________ within ________ days after this Agreement is executed.  This payment is called the “Advance Payment” and represents approximately fifteen (15) percent of the estimated total of the Utility’s obligation for the Project.  The advance payment is to cover costs incurred by the County in the initial stages of the Project and will be carried throughout the life of the Project, with final adjustment made in the final payment.

During the progress of the construction and for a period of not less than three years from the date of final payment to the County, the Utility shall keep the records and accounts pertaining to the construction of the Project and accounting thereof shall be kept available for inspection and audit by the State and copies of all records, accounts, documents, or other data pertaining to the Project will be furnished upon request.  If any litigation, claim, or audit is commenced, the records and accounts along with supporting documentation shall be retained until all litigation, claim, or audit findings have been resolved even though such litigation, claim, or audit continues past the three-year retention period.

V.
LEGAL RELATIONS

The Utility agrees to hold the County harmless and indemnify the County, its elected and appointed officials, agents, and employees from any and all costs, claims, demands, and obligations of whatsoever nature arising by reason of County participation in or action for the Utility in connection with the modification work, including, but not limited to, claims by the Contractor for additional compensation related in any way to the modification work.  The Utility further agrees to defend, at its own expense, all suits or actions of whatsoever nature brought against the Utility or the County incident to or arising from the modification work or the County’s participation in or performance of the work under this Agreement.  Provided that the County shall be liable for any and all costs, claims, demands, and obligations arising solely from its own negligent acts or omissions and provided further that, with respect to only those portions of this Agreement subject to RCW 4.24.115, if the claims for damages arise out of bodily injury to persons or damage to property and are caused by or result from the concurrent negligence of (1) the County and its elected or appointed officials, employees, or agents, and (2) the Utility and its officers, employees, or agents, the hold harmless and indemnity provisions of this Agreement shall be valid and enforceable only to the extent of the negligence of the Utility, its officers, employees, or agents.

It is specifically and expressly understood that the indemnification provided in this Agreement constitutes the Utility’s waiver of immunity under the State Industrial Insurance law, Title 51 RCW, solely for the purpose of this indemnification and that this waiver has been mutually negotiated by the parties.

VI.
TERMINATION

This Agreement may only be terminated by written agreement of the parties.

The County has the right to terminate this Agreement if the County determines not to undertake the Project or to discontinue the Project, in which case the Utility shall only be responsible for costs incurred by the County prior to the County’s notice of termination and for documents supplied in accordance with Section VIII below.

Should the Utility choose to terminate this Agreement prior to award of the County contract for this Project, the Utility shall be responsible for all costs to redesign the project, utility relocation, and cost incurred due to delay of award and construction of the Project.

VII.
EXTRA WORK

In the event unforeseen conditions require an increase in the cost of twenty-five (25) percent or more from the total actual bid prices of the County’s modified facilities, the terms of this Agreement will be modified by a letter of understanding between the County’s Director of Public Works or designee and the Utility’s representative.

In the event there is any change that would result in an increased cost to the Utility of $5,000.00 (Five Thousand Dollars) or more, written approval must be secured from both the County and the Utility prior to the commencement of such work.

VIII.
RETENTION OF PROJECT RECORDS

The County will retain and file the original Mylar plan sheet(s) and all other Project records.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first written above.









Title:  _____________________________________

_______________________  COUNTY







Attest:  ______________________________

By:  ___________________________







APPROVED AS TO FORM:

APPROVED/EXECUTION AUTHORIZED

By:  ___________________________

By:  _________________________________







Date:  _______________________________

APPROVED AS TO FORM:

By:  ____________________________

Date:  __________________________

EXHIBIT “A”

[project name]

Project No. _______________

SUMMARY OF WORK:

ESTIMATED COSTS:

Note:  The actual construction cost will be determined after the structures have been installed based upon the actual unit costs for the items constructed.

